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„ At the same time we strive for the maximum possible 
openness' within this Department, we cannot forget that 
we are also charged with protecting legitimate personal 
privacy interests. After reviewing with me the manner in 
which we have been applying the privacy exemptions. Deputy 
Attorney General Flaherty has given me certain general, 
preliminary guidance in this area. To the extent it differs 
from our prior practice, this guidance is effective im- 
mediately and, for the purpose of adjudicating administra- 
tive appeals, retroactively. 



In the context of the "naked" third party request, 
the rules are unchanged. Almost any invasion of privacy 
can be termed "unwarranted" and most can be called "clearly 
unwarranted," if there is no offsetting public benefit 
flowing from release, or a private need so strong that it can 
be viewed as supported by a public interest, etc. Accord- 
ingly. we will continue to refuse to confirm or deny the 
existence of F.B.I. or other investigative files on the sub- 
jects of requests, who are not also the requesters (or in 
privity with them). Vigorous assertion of this "threshold" 
privacy position is to continue. Putting it bluntly -- in 
the absence of a reason making it someone else's business, 
it is the business of no one but the subject whether we do 
or do not have an investigative file on him. Under our 
precedents, the "reason" for making or considering release 
of requested records on a third party can arise from the 
historical nature of the .material in a file, the public 
figure status or other notoriety of the subject, etc. But, 
if the balancing test does not produce a result where the - 
"reason" outweighs the protectable privacy interest -- how- 
ever slight it may be -- the privacy interest will be asserted. 
This will also continue to be our position as to requests 
"without reasons" seeking to rummage around in other persons’ 
personnel files. Subject to the remainder of this memo, 
these same general rules also apply to the protection of 7(C) 
privacy material contained in records the existence of which 
is known or must be admitted. ■ 
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The most difficult area to apply privacy tests is in 
the context of investigative records. By their very nature, 
these are records about more than one person. Mr. Flaherty 
feels that we have been excising and withholding too much 
material in those instances where the requester is one of 
the persons whose activities are chronicled in the file. 

If the F.B.I. has a file on John Doe -- our requester -- and 
information has been deliberately placed in that file which 
pertains to Richard Roe, that Roe information is presumptively 
information about Doe as well and should not ordinarily be 
withheld from him on 7(C) grounds. If it does not pertain 
to Doe, one may well ask why it is in the Doe file at all? 

If the information is intimate or very personal, and does 
not actually involve Doe, it may be appropriate for continued 
denial of access on privacy grounds. These cases should be 
carefully reviewed by you, however, and the routine excising/ 
denial of all "third party information" is to cease. The 
test under the statute is unwarranted invasion of personal 
privacy, not simply invasion of privacy. The burden under 
the statute and our regulations is on the one who would deny 
access. These concepts are to be applied strictly in review- 
ing cases on administrative appeal. 

I realize that I have given you little specific guidance 
As before, privacy will continue to be a vexatious and dif- 
ficult area of our operations. Mr. Flaherty does anticipate 
that the overall effect of his guidance will be the release 
of a good deal of information to requesters who are the sub- 
jects of files that might hitherto have been withheld solely 
on the basis of 7(C). It will change nothing if some other 
exemption ( e . g . , 7(A) or 7(D)) protects the same material. 
Furthermore, even if it is determined under this guidance 
that the information about someone else is also information 
about the ''requester , you must still continue to apply the 
"balancing test," as well as your best judgment and common 
sense, to make the right calls in the myriad of individual 
fact situations with which we are faced in the privacy area. 
Multi-subject files, as well as those on organizations, will 
warrant your particular attention in this regard. The bottom 
line, however, is that access to requested material abouta 
requester will not be denied on privacy grounds, unless it is 
legally correct and logically appropriate to do so. 
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